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Dr. Shirani A. Bandaranayake, J.
The petitioner, a Senior Consultant of the Department of Secondary and Tertiary Education of
the Faculty of Education, Open University of Sri Lanka (hereinafter referred to as the Open
University) at the time of filing this application, alleged that the purported directions of the 1st
to 9th respondents not to re-instate the petitioner in the public service and not to release the
petitioner to the Open University until and unless the petitioner pays to the State the cost of his
foreign studies funded by the Government, are arbitrary, irrational and unreasonable and in
violation of the petitioner’s fundamental rights guaranteed in terms of Article 12(1) of the
Constitution, for which leave to proceed was granted by this Court.

The facts of this application, as submitted by the petitioner, albeit brief, are as follows:

The petitioner had obtained his Degree of Bachelor of Arts (Hons.) from the University of
Peradeniya in 1985 (P2a). Thereafter he had obtained his Post Graduate Diploma in Education
from the University of Colombo in 1993 (P2b). He had obtained two Degrees in Master of
Education; one in 1996 from the University of Colombo (P2c) and the other in 1999 from the
University of Wollongong, Australia (P2d). Later in 2004, he had obtained the Degree of Doctor
of Education from the same University in Australia (P2e). The petitioner had also obtained a
professional qualification in the form of a Diploma in Counselling from the Institute of
Psychological Studies in 2006 (P2f).
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The petitioner had joined the public service in July 1989 as an Assistant Teacher and thereafter
had served in the Vavuniya National College of Education in different capacities ranging from
Assistant Lecturer, Senior Lecturer to the Dean of the College since 1995.

Whilst he was serving as the Dean of the said College of Education, the petitioner had received
a scholarship offered by the Government to read for a Degree in Master of Education at the
University of Wollongong, Australia in 1998. He had successfully completed the said Degree in
1999.

Thereafter, the petitioner had been serving as a Senior Lecturer at the Siyane National College
of Education and in 2001, he was selected by the University of Wollongong, Australia to read
for the Degree in Doctor of Education. The said programme was funded by the World Bank
General Education Project – 2 in Sri Lanka. Prior to leaving the country, as a pre-condition, the
petitioner was required to sign an Agreement with the Government of Sri Lanka, which stated
that after completion of his studies he should return to Sri Lanka and shall serve the
Government, if so required, for a term of eight years and seven months (P5). He had left the
country on study leave in November 2001 and after successfully completing his Degree in
Doctor of Education had returned to the country in January 2004 and had resumed his duties at
the Siyane National College of Education.

Immediately thereafter, in February 2004, through the President (Head) of the Siyane National
College of Education, the petitioner had applied for the post of Senior Lecturer of the
Department of Education in the University of Peradeniya (P6). By letter dated 26.08.2004 (P7),
the said University had informed the petitioner that he was selected to the said position on
contract basis for a period of one year. On receipt of the said letter, the petitioner had sought
permission to be released from Siyane National College of Education. The President (Head) of
the Siyane National College of Education had verbally instructed the petitioner to assume
duties at the University of Peradeniya pending permission for the petitioner to be released
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from Siyane National College of Education. The petitioner had assumed duties at the University
of Peradeniya on 01.10.2004.

By letter dated 25.08.2004 (P8), the Secretary to the Ministry of Education had informed the
petitioner declining to release the petitioner to the University of Peradeniya. He had referred
to Clause 4:4 in chapter XV of the Establishments Code.

In May 2005, the Open University had called for applications for the post of Senior Lecturer in
Education. Whilst serving at the University of Peradeniya, the petitioner had applied for the
said post through the Head of the Siyane National College of Education (P9). After an interview,
by letter dated 29.08.2005 (P10), the petitioner was appointed to the post of Senior Lecturer in
Education at the Open University (P10). Thereafter, the petitioner had made a request through
the Head of the Siyane National College of Education to the Public Service Commission, for him
to be released to the Open University (P11).

Since no steps were taken to release the petitioner, in October 2005, he had made a complaint
to the Human Rights Commission (P14).

The Human Rights Commission had made

recommendations in favour of the petitioner and on the strength of such recommendations
and the letter of the Director-General of Establishments sent in October 2005 (P13b), the
petitioner had assumed duties on 21.11.2005 at the Open University.

By letter dated

14.12.2005, the Vice Chancellor of the Open University had made a request to the then
Secretary of the Ministry of Education to formally release the petitioner to the Open University
(P16).

By letter dated 30.05.2006, the Ministry of Education had informed the petitioner that he was
released to the University of Peradeniya (P17).

Meanwhile, whilst the petitioner was serving at the Open University, in July 2006, he had
received a letter of vacation of post dated 27.06.2006 from the Siyane National College of
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Education (P18). The petitioner had tendered an explanation to the Secretary of the Ministry of
Education with a copy to Siyane National College of Education. Later a copy of the said
explanation was sent to the Public Service Commission (P19). In July 2006, the Director
(Colleges of Education) of the Ministry of Education had informed the petitioner that the Public
Service Commission had rejected the request made by the petitioner to release him from
Government service (P20).

The petitioner had preferred an application to the Administrative Appeals Tribunal against the
said decision of the Public Service Commission (P21). By its order dated 07.02.2008, the
Administrative Appeals Tribunal had dismissed the petitioner’s appeal on the basis that the
petitioner sought to serve outside the public service and that without the Secretary’s
recommendation the petitioner could not be released from the government service (P22).

In the meantime, the Open University had terminated the petitioner’s service with effect from
29.02.2008 on the basis that for over two years he had not been formally released from the
government service (P23). The Open University had however, appointed the petitioner as a
Senior Consultant attached to the Department of Secondary and Tertiary Education, on
contract basis.

By letter dated 14.11.2008 (P25), the Public Service Commission had informed the petitioner
that the Public Service Commission had decided to consider re-instating the petitioner,
provided that he agreed to pay the State before 31.12.2008, such sum of money in terms of the
obligatory service to the Government under the said Agreement (P5). Later the petitioner had
received the copy of a letter dated 26.11.2008 (P26), addressed to the President (Head) of
Siyane National College of Education by the Additional Secretary of the Education Service,
Ministry of Education, stating that if the said sum of money, in terms of the obligatory service
to the Government under the Agreement (P5) is not paid to the State on or before 31.12.2008,
the previous notice of vacation of post would stand.
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The petitioner alleged that both letters dated 14.11.2008 (P25) and 26.11.2008 (P26) have
failed to appreciate the correct legal position under Clause 4:14 in chapter XV of the
Establishments Code read with section 77(5) of the Universities Act, No. 16 of 1978 (as
amended). It was also stated that the petitioner was reliably informed that the Hon. The
Attorney-General in November 2005 had advised the National Institute of Education on the
identical issue in respect of one R.M.S.K. Ranasinghe stating that under section 77(5) of the
Universities Act, any service to a higher educational institute could be considered as service to
Government. The petitioner had also become aware that the Public Service Commission had
allowed similarly circumstanced Teacher Educationists to serve in higher educational institutes
without serving notices of vacation of post. He had referred to one A.C.A.M. Mansoor,
W.D.C.P. Perera and P.R.K.A. Vitharana as such instances.

The petitioner alleged that the aforementioned decisions and the conduct of the respondents
are unreasonable, arbitrary, irrational and in violation of Article 12(1) of the Constitution.

Learned Counsel for the petitioner contended that although the petitioner was granted a
scholarship to study abroad whilst he was serving at the Siyane College of Education, the
finances for the said scholarship were not allocated from the said College, but from a World
Bank Project. It was also contended that the Agreement P5 was between the petitioner and
the Secretary to the Ministry of Education and had no reference to Siyane College of Education
nor to any similar Colleges of Education.

Learned Counsel for the petitioner submitted that the said Agreement marked P5 does not
mention the fact that the petitioner must serve at the Siyane College of Education or any
similar College of Education and as such there cannot be any difficulty in releasing the
petitioner from the Siyane College of Education. Further it was submitted that in terms of
section 77(5) of the Universities Act there are no legal impediments to release the petitioner to
another Government institution or agency and that even the Public Service Commission had in
principle conceded with this position.
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Learned Deputy Solicitor General for the 10th, 11th and 12th respondents (hereinafter referred to
as the respondents) contended that the petitioner had accepted the appointment at the Open
University on 05.09.2005 and had assumed duties in the said post on 21.11.2005 without
obtaining approval for his release from the Public Service Commission.

It was also contended that the petitioner had disregarded the letter sent by the Secretary to the
Ministry of Education in December 2005 (10R4), as he had failed and/or neglected to report for
duty when he was called upon to do so. In the circumstances learned Deputy Solicitor General
strenuously contended that there had been no violation of the petitioner’s fundamental rights.

Having referred to the facts of this application and the contentions of the learned Counsel for
the petitioner and the learned Deputy Solicitor General for the respondents, let me now turn to
consider the alleged infringement complained by the petitioner.

The contention of the learned Counsel for the petitioner was that, although the petitioner had
obtained study leave at the time he was an employee of the Siyane National College of
Education, after entering into an Agreement with the Government of Sri Lanka that he would
serve the obligatory period on his return or in lieu of that he would pay the required sum of
money, that such period of obligatory service could have been rendered either at the Siyane
National College of Education or at any other Government institution.

Learned Counsel for the petitioner had relied on section 77(5) of the Universities Act and Clause
4:14 of chapter XV of the Establishments Code in support of his contention. Section 77(5) of
the Universities Act is as follows:

“Where a Higher Educational Institution employs any person who
has entered into a contract with the Government by which he has
agreed to serve the Government for a specified period, any period
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of service to that Higher Educational Institution by that person
shall be regarded as service to the Government for the purpose of
discharging the obligations of such contract.”

According to section 77(5) of the Universities Act, the service of a person to a Higher
Educational Institution, who has entered into a contract with the Government, shall be
regarded as service to the Government.

However, as it could be clearly seen, for the

applicability of section 77(5) of the Universities Act, it would be necessary for the person in
question to be employed by the said Institution. For such an employment, it is necessary for
the said person to be released for such service. Clause 4:14 of chapter XV of the Establishments
Code refers to such a release. The said Clause is as follows:

“Where an officer is released for service in a public corporation,
such service will be counted as part of his obligatory service for
discharging his obligations under an Agreement.”

Accordingly the release for service of the officer in question from his place of work would be an
essential requirement for the purpose of employment in a Higher Educational Institution. The
applicability of section 77(5) of the Universities Act depends on the fulfilment of the
requirement specified in Clause 4:14 of chapter XV of the Establishments Code. It is therefore
apparent that it would be necessary to consider whether the petitioner could have been
released from the public service.

The Establishments Code refers to the procedure, which governs the release of a public officer
and chapter V of the Establishments Code deals with such release, reversion and termination of
employment. Reference has been made in this chapter regarding the release of officers for
appointment to another post in the public service as well as releasing officers for service
outside the public service. Since the petitioner had first accepted the appointment at the Open
University whilst he was serving at the Siyane National College of Education, he would come
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within the category of officers referred to in Clause 2 of chapter V, viz., release for service
outside the public service.

Under the said Clause 2, the relevant provisions, as correctly pointed out by the learned Deputy
Solicitor-General for the respondents, are Clauses 2.1 and 2.3. These two provisions are as
follows:

“2:1. An officer may be released for service outside the Public
Service (as for instance in a Public Corporation) only with
the sanction of the Appointing Authority and any other
authority whose concurrence is required by the law under
which the Corporation or Board is constituted.

2:3. An application for release (Temporary or Permanent) should
be made on a form as in specimen given at Appendix 6 by
the Appointing Authority of the officer’s substantive post
through the Secretary to his Ministry and the Secretary to
the Ministry under which the Public Corporation to which it
is proposed to release the officer.”

It is therefore apparent that, in order to obtain a release, it is necessary to make an application
as prescribed in Clause 2:3 of chapter V of the Establishment Code to the Appointing Authority,
for such authority to consider the release. It was common ground that the Public Service
Commission was the Appointing Authority of the petitioner and therefore it was necessary for
the Public Service Commission to have sanctioned the release of the petitioner.

Learned Deputy Solicitor General for the respondents, referred to provisions contained in the
Universities Act, No. 16 of 1978 as amended and drew our attention to section 77(1) of the said
Act, which states as follows:
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“At the request of a Higher Educational Institution, an officer in
the Public Service may, with the consent of that officer, the
Secretary to the Ministry by or under which that officer is
employed, and the Secretary to the Ministry charged with the
subject of Public Administration, be temporarily appointed to the
staff of the Higher Educational Institution for such period as may
be determined by such Institution with like consent, or be
permanently appointed to such staff.”

In terms of the provisions of section 77(1) of the Universities Act, read with Clause 2:3 of
chapter V of the Establishments Code, the release of the petitioner from the Siyane National
College of Education could be made only if such release was sanctioned by the Public Service
Commission, which was the Appointing Authority, with the concurrence of the Secretary to the
Ministry of Education, under which the Open University functioned at the time concerned.

It is also to be clearly noted that although in terms of Clause 2:1 of chapter V of the
Establishments Code the petitioner could be released only with the sanction of the Public
Service Commission, that being the Appointing Authority in terms of Clause 2:3 of chapter V of
the Establishments Code, the petitioner’s application for permanent release should be
considered by the Secretary to the Ministry of Education and the Secretary to the Ministry
under which Open University had functioned. Since at the time under review the Open
University had come within the purview of the Ministry of Education, it was necessary that the
Secretary to the Ministry of Education to consider the petitioner’s application for a permanent
release.

The Public Service Commission, although had the final authority either to sanction or to refuse
the application for a permanent release, it is quite apparent that it was essential to have obtain
the recommendations and observations from the Secretary of the Ministry of Education as that
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officer was in a better position to analyse whether the petitioner could be granted such a
release.

The Secretary to the Ministry of Education by letter dated 25.08.2004 had informed the
petitioner that his request cannot be acceded to, as he had not completed the obligatory
service period on his return to the country. The Secretary to the Ministry of Education, by
letter dated 03.11.2005 had referred to several other factors on which the scholarship had
been granted to the petitioner and had also drawn attention to the provisions contained in the
Minutes of the Sri Lanka Teacher Educator’s Service. Referring to the selection of the petitioner
for the 3 year scholarship to further his studies at the University of Wollongong in Australia, the
Secretary to the Ministry of Education had stated thus:
“ví,sõ. t,a. ã. tia. mS. fmf¾rd uy;d jõkshd cd;sl
wOHdmk ú» mSGhg uq,a m;aùu ,enQ •. ,. .+ . w. fia. 2 - II
fY%aKsfha ia:ar l;sldpd¾h jrfhls. fudyq wdpd¾h Wmdêh
i|yd .=re wOHdmk yd
wOHdmk ú» mSG
YsIH;ajhla

,en

.=re ia:dmk jHdmD;sfhka cd;sl

l;sldpd¾hjrekag fjkafldg we;s úfoaY
2001.01.14

isg

2004.01.01

olajd

´iafÜ%,shdfõ fjdf,dka.ka úYaj ú»,fha bf.kqu ,nd we;.
....
.=re wOHdmk yd

.=re ia:dmk jHdmD;sh u.ska .=re

wOHdmk{hka wdh;k jYfhka j¾. fldg Tjqkag foaYSh yd
úfoaY YsIH;aj ,nd oS we;.

fuysoS cd;sl wOHdmk ú» mSG

.=re uOHia:dk cd;sl wOHdmk wdh;kh yd úYaj ú»,
jYfhka

wdh;k j¾. lr tla tla wdh;k j,g ksYaÑ;

YsIHhka ixLHdjla fjkafldg we;.
wOHdmk

ú»

mSGj,g

,ndoS

fuu YsIHhkag cd;sl

we;af;a

ú»

mSG

moaO;sfha

.=Kd;aul ixj¾Okh iy;sl lrkq msKsih. tAa wkqj Wla;
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ks<Odrshdg fulS YsIH;aj ,nd oS we;af;ao ú» mSG moaO;sfha
.=Kd;aul ixj¾Okhg lemùu i|ydh.”

This letter clearly indicates the basis on which the petitioner was selected for the scholarship in
question and the objectives the Government wished to achieve through such a scholarship.

When a lecturer is sent on a scholarship to further his studies, the intention of the relevant
authority is to see that the scholar on his return would be in a position to serve that institution
for a stipulated period. In the event that officer is unable to serve such obligatory period than
he should be in a position to pay the money expended during that period in accordance with
the agreement he had entered into with the relevant institution. When scholarships are
granted for the purpose of professional development of its staff members, any institution
would require such an officer to continue to serve in that place, at least for a specific period.

The provisions contained in the Minutes of the Sri Lanka Teacher Educator’s Service,
substantiates this position.

According to Clause 21 of the said Minute, which deals with

professional development, clearly stated that,

“Scholarships, attachments and study tours may be awarded to
the member of the Service for study within Sri Lanka or abroad
depending on the suitability of the candidate and the
requirements

of

the

respected

programmes

and

the

recommendations of the Colleges of Education Board to enable
that Teacher Educators to become more professionally qualified.
The selection procedure and other requirements for selection will
be stipulated by the Secretary of the Ministry.

The Teacher

Educators on completion of the course of study tour or
attachment are required to continue to serve as Teacher
Educators.”
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It is therefore abundantly clear that the petitioner had to serve the obligatory service period at
the Siyane National College of Education and according to the Agreement the petitioner was
bound to serve the Government unless otherwise directed, for a period not less than 8 years
and 7 months at the Siyane National College of Education. It is not disputed that at the time
the petitioner sought his permanent release from the public service, he had served only a
period of nine (9) months at the Siyane National College of Education and one (1) year at the
University of Peradeniya on a temporary release. It is therefore evident that the petitioner had
not served the required obligatory period at the relevant Institution. In these circumstances,
when the Secretary of the Ministry of Education has clearly refused to recommend the
permanent release of the petitioner, it would not be possible to find fault with the decision of
the Public Service Commission to have refused the petitioner’s application to release him
permanently.

The Assistant Secretary, on behalf of the Secretary to the Public Service Commission, by his
letter dated 20.12.2005 had informed the Secretary, Ministry of Education that the Public
Service Commission had decided to refuse the application made by the petitioner to release
him permanently to the Open University (10R3). Accordingly by letter dated 21.12.2005 the
Secretary to the Ministry of Education had informed the petitioner that since it is not possible
to recommend the permanent release of the petitioner, that his temporary release to the
University of Peradeniya has come to an end on 30.09.2005 and therefore the petitioner should
report to the Siyane National College of Education within 14 days from 21.12.2005. The letter
had further stated that,
“fuosk isg osk 14 ld,hla ;=,oS Tfí fmr fiajd ia:dkh jk
ishkE cd;sl wOHdmk ú» mSGhg jd¾;d lr taaA nj mSGdêm;s
u.ska ud fj; jd¾;d l< hq;=h.
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tfia fkdjkafka kï úfoaY YsIH;ajh i|yd Tn fjkqfjka jeh
lr we;s iïmQ¾K uqo, wdmiq wh lr .ekSug kS;Hdkql+,j
lghq;= lrk njo ldreKslj okajñ” (10R4).

It is not disputed that the petitioner had not reported for duty within the given time period. By
letter dated 27.06.2006, the President (Head) of the Siyane National College of Education had
informed the petitioner (P18) that he would treat as a person who has vacated his post.

Chapter V of the Establishments Code refers to vacation of post. Clause 7 of chapter V
accordingly states that,

“7.1 An officer who absents himself from duty without leave will
be deemed to have vacated his post from the date of such
absence and he should be informed accordingly at once by
registered post or by personal delivery to him.

7.2 An order of vacation of post under this section can be issued
by the Disciplinary Authority or a Staff Officer who is a local
Head of Department.

7.3

Charges should not be framed against him nor should he be
called upon to submit an explanation for his absence
without leave.

7.4 If he volunteers an explanation within a reasonable time (the
Disciplinary Authority can determine the ‘reasonable time’
for furnishing the explanation), it should be considered by
the appropriate Disciplinary Authority in terms of the
disciplinary rules, and permission to resume duties may be
allowed or refused by that Authority.”
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Clauses 7:1 to 7:4 clearly establish the fact that in the event there is a vacation of post issued to
an officer and in the event such officer attempts to volunteer an explanation, that should be
carried out according to the procedure laid down in Clause 7 of chapter V of the Establishments
Code.

If and when such an explanation is volunteered within a reasonable time, the

appropriate disciplinary authority may allow or refuse permission to resume duties.

As stated earlier, by letter dated 21.12.2005 (10R4), the petitioner was requested to report for
duty at the Siyane National College of Education within 14 days from that date. The petitioner
had not complied with the said request and had continued to work at the Open University for a
further period of six months and the President (Head) of the Siyane National College of
Education had served the vacation of post notice on the petitioner on 27.06.2006 (P18).
Thereafter on 20.07.2006 the petitioner had tendered an appeal to the Public Service
Commission on the notice of vacation of post. Clause 37 of chapter XLVIII of the Establishments
Code states as follows:

“37.1

Where an officer who has been served with a Notice of
Vacation of Post under the provisions of chapter V of Part
1 of the Establishments Code intends to tender an appeal
against such Notice, such appeal should be tendered to
the appropriate authority before the expiry of three
months from the date on which the Notice of Vacation of
Post was served on him.

37.2

If the Disciplinary Authority considers, in view of the
matters represented in the appeal submitted to him in
terms of sub-section 37.1 above, that the officer has not
reported for duty because of acceptable reasons, he may
order the reinstatement of the officer after imposing
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punishment

for

not

reporting

for

duty

without

permission.

37.3

Where the Disciplinary Authority has rejected the
reinstatement of the officer, he may appeal against such
decision to the Cabinet of Ministers or the Public Service
Commission, as the case may be, within six months from
the date of such decision.”

The aforementioned provisions therefore are quite clear that the disciplinary authority could
order the reinstatement of the officer after imposing punishment for not reporting for duty
without permission.

In fact the Public Service Commission had acted in terms of the provisions laid down in Clause
37 of chapter XLVIII of the Establishments Code. The letter dated 14.11.2008 sent by the
Assistant Secretary, Public Service Commission to the petitioner bears ample evidence to this
position. The said letter (P25) was in the following terms:

“by;

lreKg

w¯,j

Tn

úiska

bosrsm;a

lr

we;s

2008.09. 18 oske;s ,smsh yd nef|a.
tu ,smsh yd taa iïnkaOfhka wOHdmk f,alï úiska bosrsm;a
lrkq ,enQ lreKq i<ld ne¨ rdcH fiajd fldñIka iNdj
my; i|yka fldkafoais j,g hg;aj Tng kej; fiajfha
msysgqùu i<ld ne,Sug ;SrKh lr we;.
I

Tn úiska wksjd¾h fiajd ld,hla fiajh lsrSug rch
iu. ne|S we;s .súiqu lvlsrSu iïnkaOfhka Tnf.ka
rchg wh úh hq;=, wOHdmk f,alï úiska h:d
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ld,fhaoS Tn fj; oekqï fok uqo,a m%udKh 2008
foieïn¾ 31 oskg fmr f.jd wjika l, hq;=fõ.
II

Tn úiska tfia f.ùï isÿ lsrSfuka wk;=rej kej;
fiajfha msysgqùu rdcH fiajd fldñIka iNdj úiska isÿ
l,fyd;a bka miq rdcH fiajfhka • ,xld újD; úYaj
ú»,fha

fiajh

i|yd

uq¯

yerSu

i<ld

ne,Sug

2008.11.30 oskg fyda Tnf.a fiajh tu úYaj ú»,hg
wjYH

njg

úYaj

ú»,h

úiska

b,a,Sula

wOHdmk

wud;HdxYfha f,alï fj; bosrsm;a l< hq;=h.

tfia

lrkafka kï muKla rdcH fiajfhka mQ¾K ld,Skj uq¯
yerSu ms<sn|j rdcH fiajd fldñIka iNdj ;SrKh .kq
,nk nj ;j ÿrg;a ksfhda. lr we;.”

A careful consideration of the relevant provisions contained in the Establishments Code and the
decision conveyed to the petitioner by the Public Service Commission by its letter dated
14.11.2008 (P25) shows that, the Public Service Commission had examined the appeal tendered
by the petitioner. It is to be borne in mind, as has been clearly stated by the petitioner himself,
that immediately after his return to the country on 05.01.2004, the petitioner had been
applying for positions in other Universities.

The first of such was to the University of

Peradeniya on 27.02.2004. He had assumed duties at the University of Peradeniya without
obtaining his release from the Public Service in terms of the relevant provisions in the
Establishments Code on 01.10.2004. As referred to earlier, since February 2004, the petitioner
had accepted several other appointments without obtaining approval for a permanent release
from the Appointing Authority. Having considered the aforementioned, the Public Service
Commission had arrived at the decision, which was conveyed to the petitioner by letter dated
14.11.2008 (P25).

On a consideration of the totality of the aforementioned, it is evident that the decision of the
Public Service Commission cannot be said to be unreasonable and unlawful.
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The petitioner had stated that the Public Service Commission had allowed similarly
circumstanced Teacher Educators to serve in higher educational institutions and no vacation of
post notices had been served on them. Reference was made to one A.C.A.M. Mansoor, V.D.C.P.
Perera and P.R.K.A. Vitharana.

Learned Deputy Solicitor General had made submissions on the aforementioned Teacher
Educationists.

According to the said submissions, Ms. C.D.C.P. Perera, was not released to take up the
appointment at the National Institute of Education. Accordingly she had retired under Circular
No. 30/1988. Mrs. P.R.K.A. Vitharana had not been subject to any obligatory service. However,
she had not been released from the Public Service and she had retired under Circular No.
30/1988 (X3).

A.C.A.M. Mansoor had read for a Degree in Master of Education at the University of
Wollongong in Australia. He had been away on a scholarship and study leave was granted from
01.08.1998 to 31.07.1999. According to the Agreement he had entered into, Mansoor was to
serve an obligatory service period of 4 years to the State. He had returned to the country one
month before the due date and had resumed duties at the National College of Education at
Adalachchanai on 30.06.1999 and therefore he was required to serve the State only for a period
of 40 months.

After serving the said National College of Education for 33 months, he had applied for a
temporary release from the Public Service to take up the post of Senior Assistant Registrar at
the South Eastern University for a period of 2 years from 11.03.2002 (X7). He was permitted to
take up the said appointment on 11.07.2002 pending his appeal before the Public Service
Commission. The Public Service Commission had granted approval for the said application on
24.06.2003 (X8). At the time he took up the appointment on 11.07.2002 the said Mansoor had
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served approximately 37 months out of his 40 months obligatory period of service. He was
sanctioned a permanent release only on 11.03.2007.

It is to be noted that, Mansoor had been away in Australia only from a period of 11 months on a
scholarship and had to serve an obligatory service period of 40 months whereas the petitioner
was away for a period of over 3 years on two scholarships and therefore he had to serve an
obligatory service period of 8 years and 7 months. As stated earlier, at the time the petitioner
sought his release to the Open University, he had served the Siyane National College of
Education only for a period of 9 months and had served at the University of Peradeniya for a
period of 1 year. In such circumstances it would not be correct to state that the petitioner and
the said Mansoor are similarly circumstanced.

The petitioner’s complaint was that his fundamental rights guaranteed in terms of Article 12(1)
was violated as the respondents had decided to issue a notice of vacation of post on him and
the Public Service Commission had determined that the petitioner must pay to the State a such
sum of money in lieu of obligatory service to the Government and until such time, that he was
not allowed to serve at any higher educational institute. These decisions, according to the
petitioner are arbitrary, irrational and unreasonable and violative of Article 12(1) of the
Constitution.

Article 12(1) of the Constitution deals with the right to equality and states that,

“All persons are equal before the law and are entitled to the equal
protection of the law.”

Equality before the law does not mean that all should be treated alike or that the same law
should be applicable to all persons. What is meant is that equals should be treated equally and
similar laws should be applicable to persons, who are similarly circumstanced. Referring to the
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concept of equality before the law, Sir Ivor Jennings (The Law and the Constitution, 3 rd edition.
Pg. 49) had stated that,

“It assumes that among equals the laws should be equal and
should be equally administered, that like should be treated alike.”

It is therefore evident that what Article 12(1) of the Constitution postulates is that all persons,
who are similarly circumstanced should be treated alike. Accordingly, the doctrine of equality
before the laws would not be applicable to persons, who are not similarly circumstanced. In
other words unequals cannot be treated equally nor equals be treated unequally.

Every wrong decision cannot and would not attract the constitutional remedies guaranteed
under the fundamental rights incorporated in our Constitution. As stated earlier, in reference
to Article 12(1) of the Constitution it would be necessary to show that there had been unequal
treatment and therefore discriminatory action against the petitioner. In Snowden v Hughes
((1943) 321 U.S. 1, 64 S. Ct 297, 88L. Ed 497 (1944)), it was stated thus:

“The unlawful administration . . . of a state statute fair on its face,
resulting in unequal application to those who are entitled to be
treated alike, is not a denial of equal protection unless there is
shown to be present in it an element of intentional or purposeful
discretion.”

When careful consideration is given to the facts of the petitioner’s case, it is not even possible
to state that there had been any unequal treatment since the petitioner’s position is quite
different to that of Mansoor, who had only 3 more months to serve as his obligatory period,
whereas the petitioner had served only 9 months out of his 40 months obligatory service at the
Siyane National College of Education. As has been clearly demonstrated in the well known case
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of Ram Krishna Dalmia v Justice Tendolkar (A.I.R. 1958 S.C. 538), classifications are permitted
provided that,

“1.

the classification must be founded on an intelligible
differentia which distinguish persons that are grouped in
from others who are left out of the group; and

2.

that the differentia must bear a reasonable or a rational
relation to the objects and effects sought to be
achieved.”

Accordingly the classification must not be arbitrary, but should be based on substantial
difference bearing a reasonable relationship to the object sought to be achieved.

It is common ground that the petitioner had obtained study leave from the Siyane National
College of Education for his higher studies. Such absence from normal teaching and other
related work would undoubtedly assist a lecturer to further his studies and also would provide
an opportunity to enhance their skills and expertise in the relevant field. It would also bring in
an opportunity to meet scholars from other countries and exchange views and to establish links
with those Universities. The objective of granting study leave would therefore be to ensure
that on his return, the lecturer would impart his experience to that institution, which had given
him the opportunity to be away for a significant period.

Considering all the aforementioned facts and circumstances, it is therefore clear that the
decision taken by the Public Service Commission with regard to the petitioner is in no way could
be categorised as arbitrary, unlawful and irrational and is not in violation of the petitioner’s
fundamental rights guaranteed in terms of Article 12(1) of the Constitution.
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For the reasons aforementioned I hold that the petitioner has not been successful in
establishing that the respondents had violated his fundamental rights guaranteed in terms of
Article 12(1) of the Constitution. This application is accordingly dismissed. There will be no
costs.

Judge of the Supreme Court

P.A. Ratnayake, P.C., J.
I agree.

Judge of the Supreme Court
S.I. Imam, J.
I agree.

Judge of the Supreme Court
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