IN THE SUPREME COURT OF THE DEMOCRATIC SOCIALIST

SC (FR) No. 572/08

REPUBLIC OF SRI LANKA

In the matter of an application under Article 126 of
the Constitution of the Democratic Socialist
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The 1° Petitioner in this application is a trade union registered under the Trade Unions

Ordinance and the 2" to 99" Petitioners are Grade 1 Officers in the Sri Lanka Principals’

Service. Respondents are the members of the Public Service

Commission, Secretary of the

Ministry of Education and the Hon. Attorney General. Petitioners complain of a violation of



Article 12(1) of the Constitution by the Respondents, in not appointing the Petitioners to Class

[l of the Sri Lanka Educational Administrative Service ( SLEAS)

Petitioners state that they are Class 1 Officers of the Sri Lanka Principals Service(A copy of the
Sri Lanka Principals Service Minute has been produced annexed marked P3 to the Petitioner’s
petition). In accordance with the Sri Lanka Educational Administrative Service Minute of 1986
which they have annexed marked as 'P4' to the Petitioner’s petition, selections to the vacancies

in Class 1l of the SLEAS are to be made in the following manner;

1. 25% of the vacancies are to be filled by means of an open competitive examination

to be conducted by the Commissioner of Examination.

2. 45% of the vacancies are to be filled by means of a limited competitive examination

to be conducted by the Commissioner of Examination.
3. 30% of the vacancies are to be filled on merit, based on the results of an interview. .

Petitioner’s complain that the vacancies referred to in category 3 have not been filled. Under
this category an Officer of Grade | of the Sri Lanka Principals’ Service who has a minimum of 3
years service in Grade | is eligible to be considered for promotion. Petitioners state that
appointments were given to SLEAS Class Il on several occasions under the first two categories
mentioned above but upto the date of filing this application which is in December 2008 no
appointments were made under the 3" category (ie. Merit Based Promotions). Seniority of the
Petitioners in Grade | in the Sri Lanka Principals’ Service are given in the document annexed to
the Petitioner’s petition marked as ‘P2’ . According to this document all of them have more
then 3 years experience in Grade | of the Sri Lanka Principals Service. Two Petitioners have
become eligible to be appointed to Class Ill of the SLEAS on 1% June 1992, others have become
eligible in 1994, 1996, 1997, 1999, and there are also a few who have become eligible only in
2005. They complain that they have still not been appointed to the SLEAS Class Ill and

accordingly the Respondents have acted in violation of Article 12(1) of the Constitution.

Since 1-9™" Respondents who were members of the Public Service Commission are not holding

office as at present the 10" Respondent who was the Secretary to the Ministry of Education has
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filed objections by way of an affidavit and has taken up the position that the Circular of 1986
annexed marked as 'P4' by the Petitioners to their petition is no longer inforce and that it has
been replaced by another Circular in 2002 and a copy of the said Circular is produced marked
as 'R1' to the 10" Respondent’s affidavit. He has stated that this is the presently applicable
Minute of the Sri Lanka Educational and Administrative Service and all appointments to the said
service are done since the year 2002 under the said Circular which was gazetted in the Gazette
of the Democratic Socialist Republic of Sri Lanka NO. 1225 /32 dated 1** March 2002. It

appears that 2" -9™

Respondents who are Grade | Principals in Principals’ Service and who
claim that their rights under a service minute have been deprived have not known that this
service minute has been cancelled and replaced by another Service Minute more than 6 years

prior to the filing of this application.

The Provisions in the new Service Minute are different to the 1986 Service Minute.
Nevertheless appointments to Class Il of the SLEAS are to be made under the 3 categories
referred to above which are similar in both circulars and on the same ratio. Accordingly 30% of
the vacancies in Class Il SLEAS even at present are to be filled based on merit. But the
wording of the two Clauses in the 1986 Circular and 2002 Circular in respect of appointments

under the category of merit are different.

The 1986 Service Minute states as follows:-
“Appointments to not more than Thirty Percent ( 30% ) of the vacancies of Class Il of
the service will be made by the Committee by promotion on merit, on the results of an

interview. ”

The 2002 Service Minute states as follows:-
“Appointments to not more than Thirty Percent (30%) of the vacancies of Class Il of the

service will be made by the Committee by promotion on merit .”

Accordingly the words “on the results of an interview” have been deleted in the 2002 Circular.
Due to this fact under the new Circular the Authorities concerned have not held an interview

but have held a written examination to decide on “merit”.
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The 10™ Respondent stated in his affidavit that applications to fill vacancies under the merit
category have been called for soon after the promulgation of the new service Minute of 2002 in
the year 2002 itself and has annexed a copy of the Gazette notification calling for applications
under the merit category dated 14.06.2002 marked as ‘R2’ to his affidavit. This Gazette
notification also contain the marking scheme. The 10th Respondent has stated that a total of
1975 candidates have sat for the examination. The total marks obtained by all the candidates
on merit and also on seniority have been produced to Court by the document annexed marked
'R3' to the affidavit of the 10" Respondent. It is stated in the document marked 'R2' which
contains the marking scheme that when evaluating seniority for any year of service above the 3
year service period 8 marks would be added up to a maximum of 100 marks. Accordingly,
seniority of the Officers in Grade | of the Sri Lanka Principals Service have been given adequate
recognition in allocation of marks. He also states in accordance with the 30% ratio to be
applied in respect of the selections, under the seniority and merit category there had been 96
vacancies and due to the factors mentioned in the affidavit itself only 71 candidates have been
recommended for promotion and steps have been taken to fill the balance vacancies in
accordance with the marks obtained by the candidates and as stated in the document annexed
marked as R3. It is also mentioned by him that the 55" petitioner is one of the candidates who
has been appointed to Class Ill of the SLEAS in terms of the recent selections. The Petitioners in
their counter objection stated that the appointment of the 55 Respondent has been made
only after they have filed this application in Court. Due to the above factors the Respondents
contend that they have satisfactorily complied with the Provisions of the presently applicable

service Minute which is the minute of 2002 which has been produced marked as R2.

The Petitioners do not dispute the above position that the 30% vacancies in terms of 2002
Circular are being filled by the Respondents. Nevertheless they have taken up the position in
their counter affidavit that under the Circular of 1986, no appointments have been made to
Class Il of the SLEAS since 1986 under the category of merit. They have also given the details of
the appointments made to the SLEAS since 1986. Details of the appointments made to the

SLEAS since 1986 as given in paragraph 4(b) of the counter affidavit are as follows:-

No. Year Type of Recruitment Appointments

11



| 01.06.1987 Open 134
li 01.09.1988 Open 88
lii 01.06.1990 Limited 53
Iv 1991 Limited 23
\" 04.01.1999 Open 325
Vi 2002 Open 68
Vii 2005 Limited 498
Vii 2005 Open 236

It is common ground that the Circular under which appointments were made upto 2002 is no
longer in operation. Although the percentage of appointments to be made in respect of the
merit category is similar in both circulars, the manner of selection in the presently applicable
circular is different ie. merit is considered by way of a written examination conducted by the

Commissioner of Examinations.

In the circumstances, it is not possible to compel the authorities to make appointments under

the old circular which is not in operation at present.

The old Circular (1986 Circular) was in operation for approximately 16 years until 2002.
According to the Petitioners no appointments were made under the merit category during the
said 16 years where the circular of 1986 was in operation. The selections were made under the
other two categories ie.((1) based on open competitive examination 25% and (2) based on
limited competitive examination 45%. There is no letter or any other communication
submitted by the Petitioners to establish that at least a complaint was made against the none
implementation of this method of recruitment to Class Ill of the SLEAS during the period the
1986 Circular was in operation. In accordance with the petition filed by the Petitioners the
earliest complaint appears to be in the document annexed to the petition marked as ‘P5a’.
This is a letter written in the year 2006. All other documents annexed to the petition in respect
of communications made complaining against non appointments to the SLEAS under the merit
category appear to be documents in 2006 or thereafter. It appears that during the entire

period where the previous circular had been in operation (16 years) or thereafter up to 2006 no
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complaint has been made to the relevant authorities regarding none implementation of the

merit category recruitment to the SLEAS.

Learned Senior State Counsel who appeared on behalf of the Respondents has strongly taken
up the position that the Petitioner’s application in respect of none implementation of the
Provisions in the 1986 SLEAS Minute is time barred. In the circumstances mentioned above this

objection is well founded and | uphold the said objection of the Learned Senior State Counsel.

In addition to the above, the Petitioners in their counter affidavit have taken up the position
that in order to ‘redress the grievance’ of the Petitioners for non compliance with the 1986
Minute of SLEAS, all future appointments to the SLEAS should be made on merit basis until the

30% ratio is realized. Paragraph 4(d) of the Counter Affidavit, it is stated as follows:-

"I state that the only way the Petitioners' grievance could in the present
circumstances be resolved is by first filling the present vacancies and the vacancies
occurring in the next few years in Class Ill in SLEAS by appointing the Petitioners
thereof (in order of their seniority) before any appointments are made under Open

and Limited categories"

If the authorities are required to take steps as requested by the Petitioners all persons who are
eligible to apply under the open competitive and limited competitive system of selection and

who have become eligible in recent years could naturally be adversely affected.

The Learned Senior State Counsel has taken up the position that if this scheme as suggested by
the Petitioners are implemented it would result in a gross violation of the service minute of
2002 as the Petitioners would be given priority over all others to fill the vacancies in Class IIl.
This would deprive those eligible under the open and limited competitive examination
categories of their opportunity to join the SLEAS. Due to the reasons mentioned above, |

agree with the position taken by the Learned State Counsel.
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In accordance with the reasons given above, | hold that there is no violation of Article 12(1) of
the Constitution and the application of the Petitioners is dismissed. In all the circumstances of

this case there will be no costs.

Judge of the Supreme Court

Amaratunga, J.
| agree.

Judge of the Supreme Court

Imam, J.
| agree.

Judge of the Supreme Court
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