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Sisira J. de Abrew, J
Plaintiff-Respondent-Petitioner-Appellant (hereinafter referred to as the
Plaintiff-Appellant) filed this action in the District Court of Nuwara Eliya
against the Defendant-Appellant-Respondent-Respondent (hereinafter referred
to as the Defendant-Respondent) seeking a declaration, inter alia, that the
Plaintiff-Appellant is the owner of the property in question and to eject the
Defendant-Respondent from the property in question. The learned District Judge
by her judgment dated 6.7.2010 held the case in favour of the PlaintiffAppellant. Being aggrieved by the said judgment of the learned District Judge,
the Defendant-Respondent filed an appeal in the Civil Appellate High Court of
Kandy and the learned Judges of the Civil Appellate High Court by their
judgment dated 14.5.2012, set aside the judgment of the learned District Judge
and dismissed the action of the Plaintiff-Appellant. Being aggrieved by the said
judgment of the learned Judges of the Civil Appellate High Court, the PlaintiffAppellant has appealed to this court. This court by its order dated 5.3.2014,
granted leave to appeal on questions of law set out in paragraphs 17(a) and 17
(b) of the Petition of Appeal dated 25.6.2012 which are set out below.
1. Did the Honourable High Court err and/or misdirect itself in holding that
the Plaintiff had failed to prove the said deed of transfer (P1) and (P1c) by
calling a witness from the Divisional Secretariat thereby leave room to
draw a presumption adverse to the Plaintiff under Section 114 of the
Evidence Ordinance in as much as when the aforesaid documents were
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read at the close of the Plaintiff’s case, when no objection was taken it
stood as evidence for all purposes of the law?
2. Does the judgment of Honourable High Court stand as a judgment given
per incuriam of the authoritative precedent laid down by Your Lordships’
Court in Sri Lanka Ports Authority Vs Jugolinija Boal East (1981) 1 SLR
18?
Facts of this case may be briefly summarized as follows. The Plaintiff-Appellant
takes up the position in the plaint and in his evidence that the DefendantRespondent (Sooriya Mudiyanselage Ranaweera) conveyed property in question
to him by Deed bearing No.10650 dated 13.12.2001 (marked P1) alleged to have
been attested by Sinnathamby Dhayumanavan Notary Public. The DefendantRespondent in his answer and evidence takes up the position that he never put
his signature on Deed marked P1; that the signature found in Deed marked P1 is
not his signature; that he never sold the property in question; and that he did not
know a Notary Public by the name of Dhayumanavan. When the above matters
are considered the most important question that must be decided in this case is
whether the Deed bearing No.10650 dated 13.12.2001 (marked P1) alleged to
have been attested by Sinnathamby Dhayumanavan Notary Public has been
proved in court in accordance with Section 68 of the Evidence Ordinance. The
Plaintiff-Appellant in this case called Sinnathamby Dhayumanavan Notray
Public to prove Deed bearing No.10650 dated 13.12.2001 (marked P1) as a
witness. But the Plaintiff-Appellant did not call the attesting witnesses in the
said deed. Sinnathamby Dhayumanavan Notary Public in the attestation of the
said deed states that the executants were unknown to him. Thus Sinnathamby
Dhayumanavan Notary Public has admitted in his attestation that Sooriya
4
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Mudiyanselage Ranaweera (the Defendant-Respondent in this case) was
unknown to him at the time of the attestation of the Deed bearing No.10650
dated 13.12.2001 (marked P1). Sinnathamby Dhayumanavan Notary Public in
his evidence given before the learned District Judge has admitted that he, in his
attestation, has stated the above matter. Thus it is established that Sooriya
Mudiyanselage Ranaweera, the alleged executant in the Deed bearing No.10650
dated 13.12.2001 (marked P1) was not known to Sinnathamby Dhayumanavan
Notray Public who is alleged to have attested the said deed (marked P1). Further
in the attestation of the deed (marked P1), Sinnathamby Dhayumanavan Notary
Public has failed to state that the attesting witnesses knew Sooriya
Mudiyanselage Ranaweera, the alleged executant in the deed (marked P1).
When I consider the above matters, it is necessary to consider whether
Sinnathamby Dhayumanavan Notray Public can be regarded as an attesting
witness in the deed (marked P1). In order to find an answer to this question it is
necessary to consider Section 68 of the Evidence Ordinance and relevant
judicial decisions that may be stated below.
Section 68of the Evidence Ordinance reads as follows.
“If a document is required by law to be attested, it shall not be used as
evidence until one attesting witness at least has been called for the
purpose of proving its execution, if there be an attesting witness alive, and
subject to the process of the court and capable of giving evidence.”
In Wijegoonetilleke Vs Wijegoonetilleke 60 NLR 560 Basnayake CJ held as
follows.
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“A Notary who attests a deed is an attesting witness within the meaning of
that expression in sections 68 and 69 of the Evidence Ordinance.”
In Marian Vs Jesuthasan 59 NLR 348 Sinnetamby J held as follows.
“Where a deed executed before a notary is sought to be proved, the Notary can
be regarded as an attesting witness within the meaning of section 68 of the
Evidence Ordinance provided only that he knew the executant personally and
can testify to the fact that the signature on the deed is the signature of the
executant.” His Lordship Justice Sinnetamby at page 349 further held as
follows. “To become an attesting witness a notary must personally know the
executant and be in a position to bear witness to the fact that the signature on
the deed executed before him is the signature of the executant.”

In Wijegoonetilleke Vs Wijegoonetilleke 60 NLR 560 Basnayake CJ delivered
the judgment on 6.7.1956. In Marian Vs Jesuthasan 59 NLR 348 Sinnetamby J
delivered the judgment on 20.7.1956. Therefore, it is seen that Sinnetamby J
delivered the judgment after Basnayake CJ delivered the judgment in
Wijegoonetilleke Vs Wijegoonetilleke 60 NLR 560. I would like to follow the
judgment in the case of Marian Vs Jesuthasan (supra).
In the case of Ramen Chetty Vs Assen Najna [1909] Current Law Reports of
Ceylon 256 Hutchinson CJ and Middleton J held as follows.
“The evidence of the Notary who attested a document, to the effect that
the signatory and the witnesses signed in his presence and in the presence
of one another, is not sufficient to prove the document, where the
signatory was not known to the Notary. To prove a document, whether
6
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notarially attested or otherwise, it must be proved that the signature of the
signatory is in his handwriting.”
Section 31(9) of the Notaries Ordinance reads as follows
“He shall not authenticate or attest any deed or instrument unless the
person executing the same be known to him or to at least two of the
attesting witnesses thereto ; and in the latter case, he shall satisfy himself,
before accepting them as witnesses, that they are persons of good repute
and that they are well acquainted with the executant and know his proper
name, occupation, and residence, and the witnesses shall sign a
declaration at the foot of the deed or instrument that they are well
acquainted with the executant and know his proper name, occupation, and
residence.”
Sinhala version of Section 31(9) of the Notaries Ordinance reads as follows.
hus Tmamqjla fyda kS;Hdkql+, f,aLkhla ,shd w;aika lrk ;eke;a;d fyda Tmamqjg
fyda kS;Hdkql+, f,aLkhg idlaIs ork idlaIslrejka hg;a msrsfihska fofokl= ;ud
oks;fyd;a usi ta Tmamqfjs fyda kS;Hdkql+, f,aLkfha ;;HNdjh iy;sl lsrSu fyda
th ,shd iy;sl lsrSu Tyq jsiska fkd l< hq;= h· ;j o miqj i|yka l<
wjia:dfjs oS ta idlaIslrejka, idlaIslrejka jYfhka

ms<s.ekSug fmr Tjqka

fyd|kula we;s wh njg o ,shd w;aika lrkakd fyd|ska y|qkk njg o Tyqf.a
kshu ku, rlaIdj iy mosxps ia:dkh Tjqka okakd njg o fkd;drsia iEySug m;a
jsh hq;= w;r, ,shd w;aika lrkakd ;uka fyd|ska okakd njg iy Tyqf.a kshu
ku, rlaIdj iy mosxps ia:dkh ;uka okakd njg ta idlaIslrejka jsiska Tmamqfjys
fyda kS;Hdkql+, f,aLkfhys

my;ska m%ldYkhla w;aika l< hq;= h.

Considering the above legal literature, I hold that when a deed executed before a
Notary Public is sought to be proved in evidence, the Notary Public can be
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regarded as an attesting witness within the meaning of section 68 of the
Evidence Ordinance only if the following matters are satisfied.
1. There must be evidence from the Notary Public to the effect that he knew
the executant personally at the time the executant placed his signature on
the deed OR that he (the Notary Public) knew the attesting witnesses
personally and the attesting witnesses knew the executant personally.
2. There must be evidence from the Notary Public to the effect that the
signature found in the deed is the signature of the executant.
3. There must be evidence from the Notary Public to the effect that two
attesting witnesses placed their signatures in his presence.
I have earlier pointed out that the Notary Public who is alleged to have attested
Deed bearing No.10650 dated 13.12.2001 (marked P1) did not know the
executant in the said deed and that the Notary Public has, in his attestation,
failed to state that the attesting witnesses knew the executant personally. For the
above reasons, I hold that the Notary Public in Deed bearing No.10650 dated
13.12.2001 (marked P1) cannot be regarded as an attesting witness.
For the above reasons, I hold that the Deed bearing No.10650 dated 13.12.2001
(marked P1) has not been proved in accordance with Section 68 of the Evidence
Ordinance and that it cannot be used as evidence in this case.
The next point urged by learned counsel for the Plaintiff-Appellant was that
Deed bearing No.10650 dated 13.12.2001 (marked P1) was not objected by the
Defendant-Respondent when the case for the Plaintiff-Appellant was closed.
Learned counsel therefore contended that the Defendant-Respondent has
admitted the said deed marked P1. He relied on the judgment in the case of Sri
8
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Lanka Ports Authority and Another Vs Jugolinija Boal-East [1981] 1SLR 18
wherein this court held as follows.
“If no objection is taken, when at the close of a case documents are
read in evidence, they are evidence for all purposes of the law. This
is the curses curiae of the original civil courts."
In Balapitiya Gunananda Thero Vs Talalle Methananda Thero [1997] 2 SLR
101this court held as follows.
“Where a document is admitted subject to proof but when tendered
and read in evidence at the close of the case is accepted without
objection, it becomes evidence in the case. This is the curses
curiae.”
In the present case, Deed bearing No.10650 dated 13.12.2001 (marked P1) was
produced at the trial subject to proof. But it was not objected to when the
Plaintiff-Appellant closed his case. It has to be noted here that the DefendantRespondent in his evidence took up the position that he never signed the said
deed. I have earlier held that the that the Notary Public in Deed bearing
No.10650 dated 13.12.2001 (marked P1) cannot be considered as an attesting
witness.
In considering the contention of learned counsel for the for the PlaintiffAppellant, I would again like to consider Section 68 of the Evidence Ordinance.
For the purpose of clarity, it is reproduced below.
“If a document is required by law to be attested, it shall not be used as
evidence until one attesting witness at least has been called for the
purpose of proving its execution, if there be an attesting witness alive, and
subject to the process of the court and capable of giving evidence.”
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In the case of Robins Vs Grogan 43 NLR 269 wherein Howard CJ held as
follows.
“A document cannot be used in evidence, unless its genuineness
has been either admitted or established by proof, which should be
given before the document is accepted by Court.”
Therefore, it is seen that although a document is produced in court with or
without objection, it cannot be used as evidence if it is not proved. If the
principle enunciated in the case of Sri Lanka Ports Authority and Another Vs
Jugolinija Boal-East (supra) is accepted in respect of deeds, even a fraudulent
deed marked subject to proof can be used as evidence if it is not objected by the
opposing party at the close of the case of the party which produced it. In such a
situation, one can argue that courts will have to disregard section 68 of the
Evidence Ordinance. I do not think that the principle enunciated in the case of
Sri Lanka Ports Authority and Another Vs Jugolinija Boal-East (supra) extends
to such a situation. Whether the opposing party takes up an objection or not to a
deed which is sought to be produced, the courts will have to follow the
procedure laid down in law. In this connection I would like to consider the
judicial decision in the case of Samarakoon Vs Gunasekara [2011] 1SLR 149
wherein this court observed the following facts.
“In order to prove the Plaintiff’s title to the property which is the
subject matter of the action, he produced at the trial the notarially
executed deeds marked P3 to P6 which were marked subject to
proof. No witnesses were called at the trial on behalf of the Plaintiff
to prove the said deeds. At the end of the Plaintiffs case, when the
Plaintiff’s Counsel read in evidence the deeds produced in evidence
marked P3 to P6, the defence had made an application to Court to
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exclude those documents which were not properly proved. The
learned District Judge held that the documents P3 to P6 had not
been properly proved and accordingly, that the Plaintiff had failed
to prove his title to the land in question.
The Plaintiff appealed against the decision of the District Judge to
the High Court. The High Court reversed the District Judge's
finding on the basis that when a deed had been duly signed and
executed it must be presumed that it had been properly executed.”
His Lordship Justice Amaratunga (with whom Ratnayake J and Ekanayake
agreed) held as follows.
The High Court in total disregard of the specific and stringent
provisions of Section 68 of the Evidence Ordinance had relied on
an obiter dictum made in a case where due execution was
challenged, to reverse the decision of the District Judge.
In terms of Section 2 of the Prevention of Frauds Ordinance a sale
or transfer of land has to be in writing signed by two or more
witnesses before a notary, duly attested by the notary and the
witnesses. If this is not done the document and its contents
cannot be used in evidence.
His Lordship Justice Amaratunga at page 151 further held as follows.
A deed for the sale or transfer of land, being a document which is
required by law to be attested, has to be proved in the manner set out in
section 68 of the Evidence Ordinance by proof that the maker (the vendor)
of that document signed it in the presence of witnesses and the notary. If
this is not done the document and its contents cannot be used in evidence.
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In the case of Perera and others Vs Elisahamy 65 CLW 59 His Lordship
Basnayake CJ held as follows.
“Even though no objection was taken to the document when its contents
were first spoken to by a witness, it should not have been used as evidence
and acted upon by the Court. A Court cannot act on facts which are not
proved in the manner prescribed in the Evidence Ordinance.”
Considering all the above matters, I hold that when a document which is
required to be proved in accordance with the procedure laid down in section 68
of the Evidence Ordinance is produced in evidence subject to proof but not
objected to at the close of the case of the party which produced it, such a
document cannot be used as evidence by courts if it is not proved in accordance
with the procedure laid down in section 68 of the Evidence Ordinance. I further
hold that failure on the part of a party to object to a document during the trial
does not permit court to use the document as evidence if the document which
should be proved in accordance with the procedure laid down in section 68 of
the Evidence Ordinance has not been proved.
When I consider all the above matters, I cannot accept the above contention of
learned counsel for the Plaintiff-Appellant and I reject it.
I have earlier held that the Deed bearing No.10650 dated 13.12.2001 (marked
P1) had not been proved in accordance with Section 68 of the Evidence
Ordinance and could not be used as evidence in this case.
For the aforementioned reasons, I answer the 1st question of law as follows.
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The Plaintiff-Appellant has failed to prove the Deed bearing No.10650 dated
13.12.2001 marked P1 and the learned Judgers of the Civil Appellate High
Court have not made any error in their judgment.
I answer the 2nd question of law as follows.
The judgment of the Civil Appellate High Court is correct.
For the above reasons, I affirm the judgment of the Civil Appellate High Court
dated 14.5.2012 and dismiss this appeal with costs. The Defendant-Respondent
is entitled to the costs of this appeal and the courts below.
Appeal dismissed.
Judge of the Supreme Court.
S. Thurairaja PC J
I agree.
Judge of the Supreme Court.
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